
UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF FLORIDA

TALLAHASSEE DIV IS ION

I N RE:

STUDEBAKER'S O F FORT
LAUDERDALE, INC.

Debtor. NO. 86-07270

ORDER ON ATTORNEY'S FEES

Special counsel, the l a w firm o f Broad and Cassel ( the

attorneys), moves the C o u r t f o r an award o f attorney's fees i n

the amount o f $65,300.04, and requests a charging l ien on assets

o f the bankruptcy estate. The par t ies generally agree t h e

attorneys are en t i t l ed t o fees based on their contingent fee

contract which was approved e a r l i e r by t h e C o u r t . The United

States Trustee objects t o the request f o r a charging l ien t o

guarantee payment o f at torney 's fees. He argues administrative

expenses, including attorney's fees, m u s t be paid by the p r i o r i t y

set f o r t h i n Section 507 o f t he Bankruptcy Code. The Court

conducted a hearing on A p r i l 5, 1989.

This case was f i l e d as a Chapter 11 on December 30, 1986,

and was converted t o a Chapter 7 case on December 12, 1988. O n

March 24, 1987, t h e Cour t approved the employment o f the

attorneys as special counsel t o the Debtor. They f i l e d s u i t t o
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approved a contingent fee contract which provided f o r a t to rney 's

fees i n the amount o f 33 1/3% o f the value o f t h e property o r

other sums recovered f o r the estate. A judgment was entered f o r

turnover o f property valued a t $197,878.90, result ing i n the fee

requested o f $65,300.04. A por t ion o f the property was recovered

and stored i n a warehouse and a substantial pa r t was destroyed

by f i r e on July 3-4, 1988. The Trustee has f i l e d a c l a i m w i t h

t h e insurance ca r r i e r , but payment o f the c l a i m has no t ye t been

made. This C o u r t a l so recommended sanctions and damages against

t h e Defendants f o r withholding assets o f the estate. The

recommendation f o r sanctions has no t ye t been ruled upon by the

D i s t r i c t C o u r t . The attorneys also request addi t ional at torney 's

fees based on a percentage o f the sanctions and damages, if

awarded by t h e D i s t r i c t Court.

Sect ion 328(a) o f the Bankruptcy Code, authorizes the

employment o f professional persons on any reasonable terms,

including a contingent fee basis. A f t e r the conclusion o f such

employment, the Court may

. . . a l l o w compensation di f ferent f r o m the
compensation provided . . . if such terms
prove t o have been improvident i n light o f
developments no t capable o f being
anticipated a t t h e t i m e o f the f ixing o f
such terms and conditions.

The Cour t finds no change i n circumstances indicating a

contingent fee i s not appropriate, and w i l l determine t h e amount

o f at torney 's fees based on the contract.
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Under the circumstances o f t h i s case, the Court will base

the fee award on the amount rea l ized by the estate a f t e r

liquidation o f the remaining assets recovered, co l l ec t i on o f the

insurance proceeds, and the damages and sanctions award, if any.

The attorneys argue they have a charging l ien under s t a t e

l a w which en t i t l e s t h e m t o payment o f their attorney's fees

before any administrat ive expenses o r cred i tors claims are paid.

F lor ida l a w recognizes charging l iens as

an equitable right t o have costs and fees
due an attorney f o r services i n the suit
secured t o h i m i n the judgment o r recovery
i n t h a t part icular suit. It serves t o
pro tec t the rights o f the attorney.

S inc la i r , etc. 61 Zavertnik, P.A. v. Baucom, 428 S.2d 1383, 1 3 8 4

(Fla. 1983) (c i ta t ions omi t ted) . The charging l ien i s based on

common l a w , and i s perfected by t i m e l y not ice. S inc la i r , suDra,

a t 1385. The attorneys f i l e d a no t i ce t o per fec t their charging

l ien subsequent t o the recovery o f the es ta te property. They

argue a perfected charging l ien supercedes the payment p r i o r i t i e s

established by t h e Bankruptcy Code.

Numerous cases recognize an attorney's charging l ien f o r

w o r k performed pr ior t o the filing o f a bankruptcy pet i t ion.

M a t t e r o f TLC o f Lake Wales, Inc., 1 3 B.R. 593 (Bkrtcy. M.D. Fla.

1981); I n r e Garcia, 69 B.R. 522 (Bkrtcy. E.D. Pa. 1987); I n r e

Sacerdote, 74 B.R. 487 (Bkrtcy. E.D. Pa. 1987) ; In r e Banks, 9 4

B.R. 772 (Bkrtcy. M.D. Fla. 1989). Bankruptcy does n o t

inva l ida te a charging l i en perfected p r i o r t o the filing o f the
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petit ion. In the Mat te r o f Armando Gerstel, Inc., 43 B.R. 925,

930 (Bkrtcy. S.D. Fla. 1984) .

The cases c i ted by special counsel do no t address post -

pet i t ion contingent fee contracts f o r w o r k completed a f t e r the

bankruptcy filing. The Court can find no authori ty f o r a l lowing

a post -petit ion charging l ien t o displace the payment p r i o r i t i e s

o f Section 507 o f t h e Bankruptcy Code. See, I n r e Southern

Commodity Corp., 96 B.R. 309 (Bkrtcy. S.D. Fla. 1989) (court has

no implied authority o r equitable power t o exceed sta tu tory

authority i n distribution o f bankruptcy estates).

Indeed, good sense and the pla in language o f t h e Bankruptcy

Code advise otherwise. The Code c l e a r l y contemplates t h e payment

o f expenses incurred i n co l lec t ing and distributing the assets

o f the bankruptcy estate. Congress speci f ica l ly se t f o r t h i n

Sect ion 507 the p r i o r i t y by which those expenses s h a l l be paid.

The attorneys prov ide no persuasive grounds why their claims

should be t rea ted any d i f f e ren t l y than other administrat ive

expenses simply because they were appointed specia l counsel.

Accordingly, it i s

ORDERED the attorneys willbe awarded one-third o f the value

of the assets liquidated, t h e insurance proceeds col lected, and

the sanctions and damages, if any, awarded by t h e D i s t r i c t Cour t ,

as a reasonable at torney 's fee. Payment o f the fee w i l l be

accorded an admin i s t ra t i ve p r i o r i t y pursuant t o Sect ion 507 o f

the Bankruptcy Code. The attorneys, as administrat ive claimants,
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will be given not ice o f any proposed sales o f assets o f the

estate o r the settlement o f claims.

ORDERED a t Tallahassee, Florida, this 3 r d day o f June,

1989.

LEWIS M.. KILLIAN, JR. v
Bankruptcy Judge
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